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B cmamwe uccnedosana xonyenyus ucmopuu npasa amepuxanckoeo pearucma npasa O. Xoamca. Hzyuas npoone-
mbl 00wezo npaesa, O. Xoamce 0enan akyenm Ha mom, Ymo HOPMbl, KOMOPble UCKYCCHMBEHHO COXPAHSIOMCSL MOIbKO
671a200aps CIOAHCUBUUMCSL paHee 00bluasM, NPensmcmayiom sg@exmuenomy oeticmauio npasa. Ilo muenuro agmo-
pa OaHHOU cmamvi, UMEHHO UCHOPUKO-PEATUCUYECKUTI HOOX00 NO3B0JIslem GbIsIGUNb MAKIe HOPMbL U HOHSMb CO-
yuabHwle yCiogus, 00yciosusuiLe ux nosigieHue.
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pago.
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Kybanckuii 2ocyoapcmeennuiii ynueepcumem
gyulnaz_2000@mail.ru

HCTOPUKO-PEAJIMCTUYECKHI TOIXO/ O. XOJIMCA K IO3HAHUIO IIPABA®

B monHO# Mepe mo3HaTh JI000e 00IIECTBEHHO-TIPABOBOE SIBICHHE BO3MOXKHO TOJIBKO Yepe3 N3YUeHHUE ero HCTO-
PHYECKIX KOPHEH, MCCIIeI0OBaHNE €TO TeHEe3HCa.

I'ene3nc - 3TO UCTOPHS CTAHOBJICHHS W Pa3BUTHS SBICHUS, TPEACTABILIONIAas COO0H OpraHNYecKOe eIWHCTBO
KOJIMYECTBEHHO WIIM KaYeCTBEHHO PAa3IIMUHBIX HCTOPHUUECKUX COCTOSIHHHN (3TAloB), KOTOPHIE, OyIydl 0OBEKTHBUPO-
BaHHBIM BBIPDKCHUEM JEHCTBHUS IPOLIECCOB U3MEHEHHS U Pa3BUTHUS, OTPAXKAIOT MX aBTOHOMHOE BPEMS M HaXOAATCS
MEXIy co0OM B reHeTHYecKo cBsi3u [1, c. 87].

HecomHEHHO, HCTOPHKO-TTPABOBOI MOJXO0JI K M3YYEHHIO COLMAIbHO-IIPABOBBIX IIPOOJIEM MO3BOJISIET BBISIBUTD 3a-
KOHOMEPHOCTH Pa3BUTHUSI TOI'O WM MHOTO IIPaBOBOTO MHCTUTYTA. JlaHHBIH crlocOo0 MO3HAaHUS NPaBOBBIX SIBICHUI
MIO3BOJISIET B PE3YJbTAaTe UX HCTOPUUYECKOTO TOJKOBAHHS MOHITH OCHOBHBIE OOIIME TEHACHLUMHU Pa3BUTHUS IpaBa U
€ro POJIM B JKU3HH OOIIECTBA.

B macrosmee BpemMs BcTOpUYEcKasi KO MpaBa, AeJlaromas akleHT Ha HCTOPUKO-TIPABOBOM HOIX0/IE K MTO3HA-
HUIO TIpaBa, HE HAXOAWTCS Ha IMKE CBOETO Pa3BUTHS, XOTS, KOHEYHO, HE JIMIIICHA CTOPOHHUKOB. B CBs3M ¢ TeM, 4To
B COBPEMEHHBIX Pa3BHTHIX OOIIECTBAX HJCH MparMaTu3Ma HabUparoT PocT (Hake B T€X U3 HUX, KOTOPBIM HCTOPHYE-
CKH{ TIPUCYII AyX KOJUIEKTHBHU3Ma), UMEHHO COLMOJIOTHYECKOE MPABOIIOHUMAHNE aKTHBHO ITOAICPKUBACTCS W Tpa-
BOBE/IaMH, U TIPAKTUKYIONIMH IOPHCTaMH.

Awmepukanckuit peanuct npasa Onusep Yauaemn Xonmc (1841-1935) nan BecoMblil TOTUOK 1Sl JadbHEHUIIEro
3aBOEBAHMS COLMOJIOTHYECKOH IOpHCIIPyICHIIMEH BeyIIUX TO3ULNI B TpaBoBoi Hayke. [1pu aTom Xosmc ObUT BbI-
JIAFOLIMMCS] KICTOPUKOM IIpaBa, MPEYCIEBIINM B M3Y4YEHHH MTPOLIecca SBOJIOLNY TIpaBa Kak HUKTO APYToii, 1o Kpaii-
Hell Mepe, U3 YHCIIa IPEeICTaBUTENIeH aMepUKaHCKOW COIIMOJIOTMYECKOM IIIKOJIBI IIPaBa.

Ero crpemisieHne 1o3HaTh UCTOPHIO KOHKPETHBIX IPABOBBIX HOPM OTPA3MJIOCh B SIPKMX BBICKA3bIBAHUSIX, XapakK-
TEPHBIX IS MHOTHX ero paboT. Hemb3s 31ech, KOHEUHO, HE BCHOMHHTH BCTYITUTEJIBHBIE CJIOBA K €r0 W3BECTHBIM
JIEKIIHSM, TTOCBSICHHBIM 00memMy mpaBy (O6mee mpaBo. 1881 1.): «Ku3Hb npaBa He ObUIa JTIOTUYHOMW, OHA ObLIA
ombiToM. HacrositenpHble TpeOOBaHUS BpEMEHH, Mpeodiafalonias MoOpailk U HNOJUTHYECKHE TEOPUH, HACTPOSHUS
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yONMYHON MOJUTHUKY, OTKPBITO MPU3HAHHBIC WIIH MOACO3HATEIBHEIC, TaXKe MPEIPacCyIKU CyIeH ropa3ao Oobie,
YeM JIOTUYCCKUE YMO3AKITFOUCHHSI ONIPEICIIAIOT MPaBUia, BeIpadaThiBaCMbIC LTS YIIPABICHUS KU3HBIO Jroei. [Ipa-
BO - 3TO BOIUIOIIEHHE WCTOPHUH PA3BUTHS HAIMW HA MPOTSDKCHHHM MHOTHX CTOJICTHH, M ¢ HUM HENb3s oOpamaThes
KaK ¢ KHUTOH 10 MaTeMaTHKe, COIeprKalIeil TOIbKO BEIBOJBI M aKCHOMEI» [0, p. 162].

Oco0o cnenyer MOT4epKHYThH, YTO HHTEpEeC XOoJMca K HCTOPHH IIpaBa Ha paHHEM dTale IesSTeIFHOCTH ObLI BbI-
3BaH €ro CTPEMJICHHEM K YCTAHOBJIEHUIO Hay4YHOU UCTUHBL. [0 ero cioBam: «Y4eHbIH, 3aHUMAIOIIMICS [IPaBOM - HE
MIPOCTO KHWXKHBIKA 4epBb. J{J1s1 moapoOHEHTIIeT0 pacCMOTPEHHS IeTaleld OH JOJDKEH 00J1aaTh MPOHUIATEILHOCTHIO,
KOTOpas MOJICKAXKeT, KaKue JeTalli BaKHBI. He KaXkIplil cciaeqoBaTelb, a UMb TOT, KTO B PEUIAIONINI MOMEHT Ha-
MPABISICT CBOW MOWCK B HYXHOE PYCJO, CIIOCOOCH HOOUTHCS Yero-ro. COMHEBAKOCh, YTO €CTh Oojiee OmaropomHas
(hopMa KU3HU, YeM JKU3Hb BEIMKOI'0 a0CTPAKTHOTO MBICIUTEIS, MOTIONICHHOTO YCIIEIIHBIM H3yYCHUEM TPOOIeMBI,
KOTOPOH OH ce0sl MOCBSINACT, Paayl LEIH, HE SBISIONICHCS HU OCCKOPBICTHOM, HM STOMCTHYHON B OOLICTIPUHITOM
CMBICJIC 3THX CJIOB, a MPOCTO YIS TOT'O, YTOOBI YTOJIUTH CBOW TOJIOJ U HMCIOJIh30BATh BEIMKUC TAJaHTBI CBOCU Y-
wu» [3, p. 191].

B pabotax Xoymca MOKHO BBIACTHUTH CIICAYIOIINE OCHOBHEIC ITOJIOKEHHUS, BEIBOBI, K KOTOPBIM MPHUIIIET aBTOP B
XO7Ie UCCIICIOBaHMS POOIEMBI HCTOPHH TPaBa:

1. OgHIM U3 TJIaBHBIX JIOCTOMHCTB OOIIETO MpaBa SABISETCA TO, YTO MPaBO (GOPMHUPYETCS yXKe IOCIE BEIHECCHHS
CyIeOHBIX pemIeHu N0 pAay CXOIHBIX nei. [IpuHuMaeTcs HEKOTOpOe YHCIIO PEUICHUH 10 aHAIOTHYHBIM JeJaM, a
3aTeéM BO3HHKAeT HEOOXOIMMOCTh «COTJAcOBATh Jelia», T.. C TIOMOIIbI0 HHAYKTUBHOTO METO/AA OIPENeNUTh Ipa-
BHJIO, KOTOPOE JI0 3TOT'0 MOHUMAIIOCh CMYTHO. DTO MPaBHJIO HEOJAHOKPATHO BUAOU3IMEHSETCS O] BIUSHUEM HOBBIX
peLIeHAH, IpeXk/Ie YeM CyMMHUPOBAaHHOE 00Iee IpaBmiIo OyAeT OKOHYATEIbHO YeTKO C(OPMYIHPOBAHO M BRIpaXKe-
HO B 3aKoHe [5, p. 63-67].

2. Uccnenys Bompoc O CHIIaX, ONPEACISIOIIUX COACPIKAHUE MpaBa, XOJIMC YKa3blBacT HA PACHpPOCTPAHECHHYIO
OIIMOKY MHOTHX MPABOBEAOB, KOTOPAs 3aKJIFOYACTCS B IPEACTABICHUH, YTO CAMHCTBCHHAS CHJIA, CIIOCOOCTBYIOMIAst
Pa3BUTHIO TIpaBa - JIOTUKA. B caMOM IIMPOKOM CMBICIIE 3TO ICHCTBUTENILHO TaK, B MHPE JACUCTBYIOT 3aKOHBI O IPU-
YHHE U CJICJCTBHHU, O KOJMUYCCTBCHHBIX CBS3SIX SIBJICHUI, M OTH 3aKOHBI BIOJHE IMPUMCHHUMBI K TIPaBy U IPABOBBIM
SIBIICHUSIM, a JIOTHYECKHE MPHEMBI aKTHBHO HCIIONB3YIOTCS IOPHCTAMH B MX PO eCcCHOHANBHOMN AedrensHocTh. On-
HaKo B 00JacTh mpaBa HETIPIMEHHUMBI MaTeMaTHieckue (popMyIbl, OCHOBBIBAIONINECS Ha HEKOTOPHIX OOIIMX aK-
CHOMaX MOBEICHHUS.

HeB03MOXHO CO CTOIPOLIEHTHOH YBEPEHHOCTHIO MIPEACKa3aTh PEHICHNE Cya, BCE MOMBITKH MIPOCUYUTATD €T0 3a-
paHee HeoO0s3aTeIbHO YBEHYAIOTCS YCIIEXOM, TaK Kak CyleOHOe pelIeHre He MOXKET OBITh MPaBIIFHBIM HIIM HETpa-
BHJIBGHBIM, OHO OTPEeIsAeTCS HEe TONBKO MEHCTBYIOIIMMH MTPABOBEIMUA HOPMaMH, HO U MHEHHEM, MHPOBO33pPCHUEM,
yOEKIEHHOCTBIO CYABH B TOM HJIM HHOM BOIIPOCE, €0 MPECAIOYTCHUAMH, YCIOBUSIMHE, CIOXKHBIIUMUCS B OOIICCTBE
B JIaHHOE BpeMsl. «MBbI HE OCO3HAEM, Kakasi OOJIbIlas YaCTh HAIIETO MpaBa OTKPHITA JJIs IEPECMOTPa IPU MaJICHIIeM
N3MEHEHHMHU B yMax obiectBa» [6, p. 167].

JKu3Hb mpaBa 3aKI04YaeTcs He B JIOTHUKE, a B onbITe. J{s ()opMUPOBAHUS U ICHCTBUS MPaBa PEIIAIONINMU SBIIS-
FOTCSI KOHKPETHBIC MOTPEOHOCTH OOIIECTBA B TAHHBIN MMEPHO BPEMEHHU, MOPAIbHBIC HOPMBI, O0IIIECTBEHHOS MHCHHE
U JIa)Ke HEKOTOpBIC OeCCO3HATENBHBIC (JaKTOPHI, KAK HAITPUMEP, IPEAPACCYIAKH CYJCH U IOPUCTOB.

3. XonMc HacTamBaJl Ha OOpamIeHUH K MCTOPUH IPaBa, TaK KaK CYIIECTBYET HEMPEPBIBHAS CBSI3b MEXKIY «CTa-
PBIM IIPaBOM M HOBBIM» W OOpaIieHne K HCTOPUH HEOOXOIMMO ISl OOBSICHEHUS KOHIEIINA 1 HCTOJIKOBAHUS HOPM
mpaBa. «ParpoHansHOe H3y4YeHHE TpaBa - 3TO BCE elle B OONBIION CTETIeHN M3ydeHHe NCTopuu. VcTopus HomKHa
OBITh YacThI0 0OYYEHHS, IOTOMY YTO 0€3 Hee MBI HE MOXKEM 3HATh TOYHOTO 00beMa HOpPM, a 3HaTh OO0SI3aHBL. ITO
9acTh PaIlMOHAIBFHOTO O0YYEHHS, TOTOMY YTO 3TO MEPBHINA IIAr K IMPOCBEHIICHHOMY CKENTHIIM3MY, TO €CTh K HaMe-
PEHHOMY MIEPECMOTPY LIEHHOCTH 3TUX HOpM. Korza Bbl BEITAIIMTE IpaKOHA M3 €ro MEIIephl Ha PAaBHUHY M HA OCIbIi
CBET, BBl CMOJXKETE MEPECYUTAThH €TO 3YObl M KOTTH M ONPEACINTh, HACKOJIBKO OH CHIIcH. HO BBITALIIUTE €ro HApyXy -
9TO TOJILKO MepBbIi miar. CIeAyroMmui - Wi yOUTh, WIH IPUPYYUTH €ro, MPEBPATHTh B MOJIC3HOE KUBOTHOE. J{Jst
PAIMOHAIFHOTO M3YYCHUS MpaBa MUCATENb, )KUBIIMKA JTaBHO, MOXKET MPEJCTABIATh MHTEPEC U HACTOSIICTO, HO
YeNOBEK OYAYILIEro - 3TO CTATUCTHK U YKOHOMHCT. OTBPATHTENBHO, KOT/Ia HET 00Jiee BeCKOI MPUYHHBI TOCIIONICTBA
MIPAaBOBOW HOPMBI, YeM TO, YTO OH ObLI BeipaboTaH npu ['enpuxe IV. Eme Oonee oTBpaTUTENBHO, KOTIA IIPUYKHBI €€
TIOSIBIICHHS JABHO MCYE3JIH, & HOpMa COXPAaHMIACh POCTO KaK clieroe moapakanue npomomy» [Ibid., p. 170]. IIpu
3TOM cJexyeT u30erate IByX OCHOBHBEIX OMIMOOK: BO-TIEPBBIX, HEBEPHO CUUTATh, YTO WICH, MOHIATHSA, KOTOPHIE MBI
BOCTIPpHHHMAaeM Kak camMo co0o0il pa3yMeroleecs], CyIiecTBOBAIN B MPEIACTaBICHHOM HaM BHZE BCETIa; BO-BTOPHIX,
HE CJIeIyeT CIUIIKOM IPEYBEIHINBATh 3HAUCHHE HCTOPHH U TE€X MTOHATHH, KOTOPBIE CIOKHIIICH B TPOIILIOM.

4. XomnMc oTMedai, 9TO B IpaBe, KOTOPOE CYIIECTBYET B HACTOAIIECE BPeMsI MOXKHO HAWTH, C OJHOI CTOpPOHEI,
HOPMBI, KOTOPEIC BIIOJIHE OOBSCHIIOTCS 3IPAaBBIM CMBICIIOM H YCIOBUSMHE JKU3HU OOIIECTBA, a C APYrOi CTOPOHHI, -
T€, KOTOPBIC BO3MOXHO MMOHSAThH, TOJHKO OOPATHUBINKCH K PAHHUM CTAIUSIM PAa3BUTHUS MPaBa, K MPABOBBIM IPOLICIY-
paM repMaHCKHX IUIEMEH, K COI[MaIbHBIM ycloBusM JlpeBHero Puma.

OmHaKO HET HMYEro XyKe, 0 MHCHHIO XO0JMca, KOTJa IPABOBBIC HOPMBI COXPAHSIOTCS M IPUMCHSIOTCS HE T0-
TOMY, YTO OCYIICCTBIISIFOT ACUCTBCHHOE PETYIMPOBAHUE CYIICCTBYIOIIMX OOIIECTBEHHBIX OTHOLICHHH, a JIUIIb TO-
TOMY, YTO OHH MPHUIILTA W3 MPONUIOTO U 0E3TyMHO NPUMCHSIOTCS, TIOAYUHSISICH Tpaauimu. [IpaBo Gpopmupyercs Thi-
CAYETICTUSAMU, U TIPU 3TOM «OOJBIIYIO YacTh U3 TOTO, YTO MBI J€JaeM, MbI JICIaeM 10 MPOCTOW MPUYHHE, YTO TaK
JIeJTaTA HAIlIA OTIIBI T TaK JeNaloT HAIIW COCEeNIH, ITO K€ KacaeTCsl M HAIleTo MBIIIICHNS OOJbIIe, 9eM MBI TyMa-
em» [Ibid., p. 169]. Ho mpaBo OyneT paruoHaabHO TOJIBKO TOT/A, KOT/Aa KaX/asi ero HopMa H3JI0’KeHa YeTKO U SICHO,
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KOT1a UMEETCsI OlIpe/IeIeHHAs LIeJIb, JOCTHXKEHHIO KOTOPOH CIIocOOCTBYET KaxJast HopMa, M Korja 3ta 1eib cdop-
MYJIMpOBaHa 1 00OCHOBaHA CYILECTBYIOIIMMH B 3TOT MOMEHT YCJIOBUSMH JKU3HH OOIIECTBA.

5. B xoxe m3ydenus obmero npaBa XoIMC IpHUIIET K 3aKIF0YEHHIIO, YTO B TIPOIIECCEe pa3BUTHS IPaBa BHIPaOaThI-
BAIOTCS BHEITHUE CTaHIAPTHI MOBEIEHUS, KOTOPHIM JIFOIH TBITAIOTCA PYKOBOJICTBOBATHCS B HanbHeimem. OObraan,
BEPOBaHMS, MTOSIBUBIIIHECS €IIIe B IPCBHOCTH, IPUBEIH K YCTAHOBIICHHIO ONPEICICHHBIX (HOpMYII, HOpM. Y3Ke JaBHO
3a0BITO OCHOBaHHWE, KOTOPOE MOCTYXXIJIO IPUYMHOW UX BOSHUKHOBEHHSA, HO COXpPAaHMIACH (OopMa MOBEICHNUS, KOH-
KpETHBIE MTPAaBOBBIE MPOIeAyphl. B HacTosAIee BpeMs y4eHbIe-IIPaBOBEIBI, IOPHCTHI M IMTPOCTO WICHB! 00IIeCTBA TIHI-
TAIOTCSl HAWTH HOBBIE 0OOCHOBAHMS 3THX «BHEIIHHMX CTAHIAPTOB», B KOHIIE KOHIIOB, HOPMBI CaMM IIPHUCIIOCA0INBA-
I0TCSI B HEKOTOPOW CTENEHHU K CIOKMBIIMMCS B OOLIECTBE YCIOBHMSM, M MHOT/Ia MEHSETCS HE TOJIBKO COJCPIKaHHE
npasa, HO ¥ ()OopMa TeX WM MHBIX NIPaBOBBIX mporueayp. Ho aToT mpouecc He Becerja NpoXoaUT YCHEUIHO, U HEKO-
TOpbIE HOPMBI NIpaBa CTAHOBATCS IPOCTO «HMEPEKUTKOM MPOLLIOTO».

IMoxBons utor, cieayer ckas3aTb, YTO JAESITENbHOCTh X0JIMCa MOXKHO pa3feiuTh Ha ABa 3Tamna. IlepBslil aTam oT-
JIMYAeTCsl €ro yBJICYEHHOCTHIO UCTOPHEH IIpaBa M HAaMCaHMEM JIEKLUi 1o obmemy npasy (cap . Ilomtok yrBep-
xnai, uto padbora Xonmca «OOIIee MpaBo» CTAHET «IEHHEHITNM ¥ HEOOXOIUMBIM CITyTHUKOM YEJIOBEKA, U3ydaro-
IIeTO MCTOpHIO mpaBa» [7, p. 53] m 3TO mpenckazaHue COBUIOCH), CTPEMIJICHHE HOHSATH MPOMCXOXKACHUE CYIIECT-
BYIOIIIMX IIPABOBBIX HOPM.

BTopoii aTan cBsa3an ¢ padoroit Xonmca B BepxoBaom cyne CIIIA, korza ero akieHTbl CMECTHIIUCH, U OH 00JIb-
e BHUMAaHUS CTall YACTATh ACUCTBYIomeMy mpaBy. W ecnu paHpime XoaMC OTMEYas Ba BaXKHBIX aCIEKTa M3yde-
HUSI HCTOPMYECKOTO Pa3BUTHUS MpaBa: MPaKTHUECKUI W aOCTpaKTHO-HAYYHBIH, IPU KOTOPOM HEOOS3aTEIHHO TOIY-
YaTh KaKOW-TO MPAKTUYECKHUM PE3yJbTaT OT CBOEH JEATEIHbHOCTH, TaK KaK MOXHO HCCJIEIOBATh KaKOW-TO BOIPOC
JUIsl AyIIH (B 9TOM IIJIaHE OH CPaBHUBAJ ce0sl C XyL0XKHUKOM WK puiocodom) [3, p. 186], To Teneppb ero cumnaTuu
CMECTHJIMCh Ha M3y4eHHe HacTosmero u oyaymiero. [lokazarenbHa 3xech Oyzaer ciemyromas ¢paza Xonmcea: «TaKk
KaK IpaBO CBSI3aHO C YEJIOBEKOM U MOXKET U3MEHATHCS, U3yUCHHE €0 CErOJHSIIHETO MOJI0XKEHHUs TOpa3lo BaxKHee,
4yeM Jro0ble uccienoBaHus mpouuioro» [4, p. 139]. Bo3dMoxkHO, MPUYHMHON TaKOTO YTBEPIKIACHUS MOCIYXHJIO TO,
4ro, Kak orMeyan b. Kapnozo, Xonmc «yxe u3yumi rryOMHBI M BbDKAJ M3 HUX BCE TaifHbI, KOTOPbIE OHH MOTJIH
packpeITh» [2, p. 41]. Ero Bitag B ncTopHIo mpaBa OeclieHeH CeroAHs M HUKOTIa HE MOTEPseT CBOETO 3HAYCHUS IS
MTO3HAHUS TIPOIIecca Pa3BUTHS MIPaBa.
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O. HOLMES’S HISTORICAL-REALISTIC APPROACH TO LAW COGNITION
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In the article the law history conception of the American law realist O. Holmes is researched. Studying common law problems
O. Holmes underlined that the norms which are artificially preserved only due to the earlier formed customs interfere with the
effective force of law. The author supposes it is the historical-realistic approach that allows revealing such norms and understand-

ing the social conditions which caused them.
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