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VK 343.1

B cmamve paccmampusaromes ocobennocmu 8030yxicOeHUs Y20I08HO20 0eld YACMHO20 008UHEHUs, NOPAOOK No0a-
YU 3aA61eHUs MUPOBOMY CYObe, AHATUUPYIOMCA Mpebosanus, npedvasiaeMble K opme 3aA81eHUs NO Oeny 4acm-
HO20 008UHEHUs!, ONpedeNsemcs NOHAMUe 6EeCHOMOWHO20 COCMOAHUSL, OarUuje20 803MOICHOCYL 8030YHCOAMb Y20-
J108HOE 0€eNI0 YACMHO20 0OBUHEHUS NPU OMCYMCMEUU 3AA8NEHUSA NOMePNesulezo.

Knmiouesvie cnosa u ¢ppasvl: yacTHoe OOBHHEHHUE, BO30YKICHHE YrOJOBHOIO JIe)Ia; MUPOBOI CyIbsi; 3asBJICHUE I1O-
TEpIIEBIIETO; OECIIOMOIIIHOE COCTOSIHUE.

Enena UBanoBua llluryposa, x.10.H., JOLEHT

Kagpeopa yzonosnoco npoyecca, npasocyous u npokypopckozo Hao3opa
Mopooeckuii cocyoapcmeennvii yrugepcumem um. H. I1. Ozapesa
anikina@list.ru

AKTYAJIBHBIE IIPOBJIEMbI BO3BYKIEHUS YT OJIOBHbIX JIEJI YACTHOI'O OFBUHEHMA®

Bo30yxneHue yrojaoBHOTO jeia SIBIAETCS MEPBOI MpoIeccyaibHOI CTaaueil yrojloBHOTO CYIOIPOHM3BOJCTBA,
MO3TOMY CBOEBPEMEHHOE M NPaBHIbHOE NPUHATHE PEIICHHS O BO30Y)KICHUH YTOJIOBHOTO Jejia MMeeT OOoJbIIoe
3HA4YEHHE JUIsl JOCTH)KEHHS HA3HAYCHUS YTOJIOBHOTO CYJJONPOU3BOJICTBA B LIENIOM. B JI0pEBOIIOIIMOHHOM 3aKOHO/Ia-
TEJILCTBE JaHHBIA 3Tall IPON3BOJICTBA TI0 YTOJIOBHBIM JI€IaM B CAMOCTOSITENBHYIO CTAJIMIO HE BBLAGISIICS, HE TpeOo-
BAJIOCh M MPUHSTHS TPOIECCYATBHOTO perieHns (OCTAaHOBJIEHHS O BO30YKICHHH YTOJIOBHOTO Jieja 60 00 oTKaze
B €ro Bo30YX/IeHUH). YCTaBOM YrOJIOBHOTO Cyaonpou3BoacTBa 1864 r. euHbIi MOPAIOK HaYaaa MPOM3BOJCTBA 110
YTOJIOBHBIM JIeJIaM HE YCTAHABJIMBAJICS: COJEPIKAHKE THX JICHCTBHU PEriaMeHTHPOBAIOCh TU((epeHIIMPOBAHHO,
B 3aBHCUMOCTH OT OpraHa, IpHHsBIIEro 3assienue (ct. 2 Ycraga) [1, c. 388].

Bo30ysK1eHre YrOJMOBHBIX €1 YaCTHOTO OOBUHEHHUSI UMEET CBOIO CrelU(UKy: YroJIOBHOE MpecieJOBaHUE BO3-
Oy’KmaeTcst He MHAYE KaK 110 3asBJICHHIO MOTepreBiero (JIn6o ero 3aKOHHOTO MPEICTABUTENS), KOTOPBIN BBICTYIIACT
B Ka4yecTBe OOBHHUTEIS C OMPEIEICHHBIM HA0OPOM IMPOIECCYAlbHBIX MPAB U 00SI3aHHOCTEH, MMO3BOJISIOIINX IPH-
HSTh aKTHBHOE y4acTHe B YTOJIOBHOM IpecienoBanuu. K neinam yacTHoro oOBUHEHHMs 3aKOHOATEINb OTHEC Jielia O Ipe-
CTYIUICHUSIX, TIpeaycMOTpeHHbIX 4. 1 ct. 115 YK P®, 4. 1 ct. 116 VK P®, u. 1 cr. 129 YK PO, 4. 1 c1. 130 YK PO.
Bce oHM OTHOCSTCS K MPECTYIUICHUSM HEOOJIBIIOHN TSKECTH. ITO - UCUEPIIBIBAIOLINN NIEpeueHb, U OH HE MOJUICKUT
pacUIMpUTETLHOMY TOJIKOBaHHIO. Heo0X01MMOCTh 0COO0T0 MOpPsiIKa MPOU3BOICTBa 0OOCHOBBIBAETCS TEM, YTO yro-
JIOBHBIE JieJia JJAHHOW KaTeropuy He MPEACTABISIOT 3HAYMTEILHON OOIECTBEHHOW ONAaCHOCTH M 3aTParuBaroT JINY-
HBIC MPaBa U MHTEPECHI MOTEPIIEBIIETO, MOITOMY OH CaM BIIPaBE PELIATh, HACKOIbKO CEPbE3HO MOCTPAAAIN €ro
JIMYHBIC TIPaBa ¥ UHTEPECHI OT ITHUX AesHuil [2, ¢. 92].

B VIIK P® nporierypa Bo30y:KISHHUS YTOJIOBHOTO Jiefia YaCTHOrO OOBUHEHUSI, KaK M TIOPSIJIOK JEATEIbHOCTH CY/IbH B
LIETIOM 10 JIeJIaM JTAaHHOW KaTeropuu, MOAN(UIIMPOBAHBI U YIIPOLIEHBL. 3asiBJICHHE 110 JIETy YaCTHOrO OOBUHEHUSI B YaCTH
(hOpMBI €ro Mo a4y MPUPABHEHO K 3asBICHHIO O JIIOOOM JPYroM MPECTYIUICHHUH, TAKOE 3asBICHUE MOXET ObITh MOAAHO
JIMIIb JIMYHO MHPOBOMY CyIb€ BO BpeMs NpHEMa, MUPOBOW Cyabsi 00s3aH TPEAyNpPeanTh 3asBUTENST 00 YroJOBHOU
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OTBETCTBEHHOCTH 32 3aBEAOMO JIOKHBIN I0OHOC, Pa3bsICHUTH MPABO HA NPUMUPEHHE C TIPOTHUBOIIONOKHOM CTOPOHOH, Ta-
KOE 3asBJICHHE MOYKET OBITh ITOZIaHO MUPOBOMY CY/IbE TOJIBKO B OTHOILICHHH KOHKPETHOTO JIMLIA.

ITocne 3Toro MUpPOBOW CyAbs BBIHOCUT ITOCTAHOBICHUE O NMPHHATHU YTOJOBHOTO JI€7a YaCTHOTO OOBHHEHHS K
cBoeMy npou3BoicTBY (4. 7 cr. 318 VIIK P®). Tonmbko ¢ 3TOro MOMEHTa YYaCTHUKH CyAeOHOTo pa3duparenbCcTBa
MPUOOPETAIOT COOTBETCTBYIOIIUI MPOIIECCYaIbHBIHN CTATyC: 3asIBUTEINb - YACTHOTO OOBHHUTEINS, a JIMI0, B OTHOLIE-
HUM KOTOPOTO MOJAH YTOJIOBHBIM HCK, - HOACYJMMOTO. 3asBICHUE MOTEPIIEBIIEIO SBISETCS TOM NpEANOChUIKOM
YTOJIOBHOTO TIPOIIECCa, KOTOPask AENaeT BO3MOXKHBIM IIPOM3BOACTBO 110 JETy, BCICACTBUE YETO BO30YXKIECHUE yro-
JIOBHOTO JIeJNa 110 3asBJICHUIO MMOTEPIICBILIETO SBISETCS MPaBUIOM, BO30YKAECHHE )K€ /I 3TOH KaTeropuu MpH OT-
CYTCTBHH 3asIBIICHUI TIOTEPIIEBINETO SIBISIETCS UCKITFoUeHHeM n3 npasmwia (1. 3 cr. 318 VIIK P®). B ciyuasx Bo3-
Oy>KIeHUs YTrOJIOBHOTO Jeia IMyTéM NMOoAa4H 3asiBICHUS [TOTEPHEBIIMM OHO TpaHc(opMHpyeTcsl B IpoLiecCyanbHbIN
JOKYMEHT, B KOTOPOM BBIPAKaeTCsl CYIIHOCTh OOBUHEHUsI. TeM caMbIM 3TOT JOKYMEHT OIPEEsIeT MPEeIMET U Ipe-
JieTIbl Oyaymiero cye0HOro pa3onpaTenbCTBa. 3asiBICHNE TOTEPIIEBIIEro KaK Obl 3aMeHsIeT COOO0H 10 JeTy 4acTHO-
ro OOBMHEHHSI OOBMHUTENBHOE 3aKJIOYEHHE, IOCKOJIbKY B HEM H3JIaracTcs, Kak MpaBUJIO, YTOJIOBHO-TIPABOBAs Xa-
paKkTepuCTHKa OOBHHEHHS, OTIPEEIISIOTCS IPEIMET M IIpeielibl CyAeOHOr0 pa3oupaTebCcTBa.

W3ydeHne npakTHKK MPOM3BOCTBA IO YTOJIOBHBIM JIEJaM YaCTHOTO OOBHHEHMS MOKA3allo, YTO OCHOBHBIMH IIPUYH-
HaMH OTKa3a B MPUHITHH K MPOM3BOJICTBY 3asIBIICHHS MOYKHO CUHTATh clieayronme: 1) B 3asBICHUHN OTCYTCTBYET yKa3a-
HHE Ha MECTO COBEPILECHMS NPECTYIUICHHS M HE YKa3aHO, MPH KAKUX OOCTOATENIBCTBAX CBHUACTENb OBUT OYEBHALIEM PO-
HCIIE/IIEro; 2) B 3asBICHAH HE YKA3aHO, YTO MOCIY)KHJIO TIPUYMHON BO3HUKIIIETO CKaH/aNa, OTCYTCTBYET CITHCOK CBUJIC-
Tenel, KOTOPBIX He0OXOIMMO BBI3BATH B CYII; 3) B 3asBICHHHU HE OTPAXKEHO, YeM OOBHHSCMBIN HAHOCIIT yaaphl; 4) B 3asB-
JICHUM HE yKa3aHbI TIPUYMHBI BO3HUKHOBEHHS HEMPUA3HECHHBIX OTHOIICHHUIA; 5) B 3asBICHUH HE YKa3aHbI MOAPOOHbIE 00-
CTOSITENILCTBA COBEPIICHUS MIPECTYIUICHHS, OTCYTCTBYET KON 3asiBICHUS B azgpec cyna. OTCyTCTBHE B KanoOe Kakhx-
J100 MaHHBIX, YKa3aHHbBIX B 4. 5 ¢T. 318 YIIK P®, sBnsiercs mpersitTCTBUEM K JTATbHEHIIIEMY POU3BOCTRY IO NSy U
MOKET CITyXXHTh OCHOBAaHHEM JJIs OTKa3a MUPOBBIM Cy/IbeH B TIPUHATHH YKaJIOOBI K CBOEMY IIPOH3BOJICTBY.

Crarest 318 VIIK P® He Tpebyer, uToOBI MOTEPIICBIIHI B 3asBJICHUH CHOPMYIUPOBAT OOBHHCHUE W KBATHU(HITPO-
BaJI JAHHOE MPECTYIUIEHHE, HEOOXOMMO JIMIIIb OMMCATh COOBITHE TPECTYIUICHHS. BOIBIIMHCTBO MUPOBBIX Cy/eil cunTa-
€T, YTO B 3asIBJICHUH MOTEPIIECBILETO I10 JIeJIaM YaCTHOr0 OOBUHEHUsSI B 00513aTEIbHOM TIOPSIIKE JIOJDKHO OBITh CHOpMYITH-
POBaHO OOBHHEHHE JIMILY, a JESTHUE OJDKHO OBITh KBaM(HIMpoBaHO 1o ctathaM YK P®d. Dto MoTuBHpYETCS TeM, 4TO
ocyXzeHne 0e3 npeaBapuTeIbHOro (hopMyIMPOBaHUS OOBUHEHHS B OOBUHUTEIILHOM aKTe, KOTOPBIM 110 JAHHOW KaTero-
PHUH [eIT SIBIIETCS JKano0a O IPEeCTYIUICHHH, SBIICTCS HAPYILICHHEM paBa 00BHHsIeMOro ([0CYIMMOro) Ha 3aimry. Ec-
JIM YK€ MUPOBOM CyJIbsl TI0 CBOEW MHHUIMATUBE YKaXXET CTAThIO WM C(hOPMYJIUpyeT OOBUHEHHE TIPUMEHHUTEIIBLHO K IUCTIO-
3WIMH KOHKpeTHOH ctaTbil YK P®, To OH BEIMOIHUT ACHCTBHS, HE BXOMAIINE B (DYHKIUIO OTIPABIICHHS TPABOCYIVIS.
Omnpenenus KBUTH(HUKAIMIO NPECTYIUICHHS, MUPOBOH CY/Ibsl OKa)KETCsI CBI3aHHBIM COOCTBEHHBIM PEILICHHEM.

YT010BHO-TIPOIIECCYNTBHBII 3aKOH HE YTOYHSET, KaKNe UMEHHO JaHHbIEC O JIMIE, B OTHOLUICHHH KOTOPOTO BO3-
Oy>kIIEHO YTOJIOBHOE JIeJIO, JIOJDKHBI OBITh yKa3aHbl B jkanobe. Ho mockosbky anoda morepneBuiero npupaBHUBa-
eTcs K OOBUHHTEIIBHOMY aKkTy, TO CIEIYET COTJIACHTHCS, YTO OHA JIOJDKHA COJEp)KaTh KaK MOXKHO OOJIBIIE TaKMX
JAHHBIX, B YACTHOCTH: (paMIIINIO, MM, OTYECTBO JIMIA, IPUBIEKAEMOI0 K YTOJIOBHOW OTBETCTBEHHOCTH; ATy U Me-
CTO POXJICHHSI, MECTO JKUTEIbCTBA WIIN PETUCTPALHIO, TeJe(OH; TpaXk/IaHCTBO; 00pa30BaHKe; CEMEITHOE TIOJI0KEHNE
U COCTaB CEMBH; MECTO PabOTHI WK y4ueObl, TeneoH; OTHOIICHHE K BOMHCKOH 00sI3aHHOCTH; HATMYNE CYAUMOCTH 1
T.1. [3, c. 12]. HecoMHeHHO, 3asBUTENb HE BCEIa MOXKET PACIOIAraTh BCEMH MEPEUHCICHHBIMU BBIILIE CBEICHUSIMHU
0 JIIIe, B OTHOIIEHUH KOTOPOTO BO30yxaaeT neno. OIHAKO BO BCEX CIIydasiX B )Kajo0e JOJDKHBI OBITH yKa3aHbI ¢a-
MUJIHS, UMsI, OTYECTBO, TOJ POXKACHHUS, MECTO JKUTENbCTBA (MM PETUCTPAIMH) U MECTO pabOThl. DTOT MUHUMYM
JAHHBIX O JIMIIE, IPUBIEKAEMOM K YTOJIOBHON OTBETCTBEHHOCTH, HEOOXOANUM AJISl TOTO, YTOOBI MUPOBOH CyAbsS MOT
BBI3BATH €TI0 M BPYUUTDH KOITHIO XKaJIOObI.

Y. 4 cr. 20, u. 4 cr. 147, 4. 3 cr. 318 VIIK P® npenoctaBisioT NpaBo PyKOBOJIHUTEIIO CIIEACTBEHHOTO OpraHa,
CJIC/IOBATENIO, @ TAKXKE JIO3HABATEIIO C COIJIACHs NMPOKYpopa BO30YAHUTH YrOJIOBHOE JIEJIO YAaCTHOTO OOBHHEHUS PU
OTCYTCTBHH 3asIBJICHUSI TOTEPIEBIIETO B CIy4ac «ECJIM JaHHOE MPECTYIUICHHE COBEPIIEHO B OTHOLICHUH JIMIA, KOTO-
poe B CHIIy 3aBHCHMOTO MJIM OECITOMOIITHOTO COCTOSIHUSL JIMOO 1O MHBIM NPUYMHAM HE MOXKET 3allMIIaTh CBOU IpaBa
W 3aKOHHBIC HHTEpech». K MHBIM MpHYMHAM 3aKOHOAATENb TaKXKE OTHEC U CIIydaH COBEPILICHUS NPECTYIUICHUS JIH-
1IOM, JIaHHBIE O KOTOPOM HEU3BECTHBHI. BO3MOXXHOCTH BO30Y K/ICHNS YTOJIOBHOTO Jiejla YaCTHOTO OOBHHEHHUS IIPH OT-
CYTCTBHH 3asIBIICHUS] IOTEPIIEBILETO periaMeHTUpytoT Tpu ctatbit YIIK P®, npu stom B 4. 3 c1. 318 pykoBoaurens
CJIC/ICTBEHHOTO OpraHa B IIepevHe CyOBEKTOB BO30YKICHHUS yTOJIOBHOIO Jiejla YaCTHOTO OOBHHEHHMS HE HAa3BaH.

B 3akoHE OTCYTCTBYIOT KpUTEpHHU IJIsI ONpeAeieHHs (pakTa HAXO0XKICHUS MOTEPIIEBIIEr0 B OECIIOMOIIHOM CO-
CTOSIHUH JIM0O €ro HeClOCOOHOCTH B CHIIy MHBIX MPUYMH CAMOCTOSTENLHO 3alllMINATh CBOM IpaBa M 3aKOHHbBIC MH-
Tepechl. DTH MOHATHS HOCAT OIEHOYHBIH XapakTep, M UX ONpPEAEICHHE BO3IAraeTcsi Ha PyKOBOJUTEIS CIEICTBEH-
HOTO OpraHa, clie/loBaTelisi, J03HaBaTelsi, POKypopa.

BecrmomMomniHoe COCTOSIHHE MOKET OBITh MOCTOSIHHBIM (C1abOyMIe, MPEKIOHHBINA BO3pacT) Iub0 BpEeMEHHBIM (Bpe-
MEHHOE PacCTPONCTBO IYIICBHOM IEATEIBHOCTH, TPABMBI M COMATHYCCKHE COCTOSHUS); MOXXET BO3HHKHYTH 0 CO-
BEPILICHNUS PECTYIUICHHS, B XOJIE €r0 COBEPIICHHS MO0 TociIe ero cosepireHns. OCHOBaHHMEM JUTA BBIBOJA O Oecrio-
MOIIIHOM COCTOSIHUM MOTYT CITy)KHTh CBEJICHHUSI O TOM, YTO JIMLIO COCTOUT Ha y4eTe B IICUXOHEBPOJIOTHYECKOM JMCIIaH-
cepe, MEAUIMHCKNE JOKYMEHTHI, CBUAETEIBCTBYIOIINE O €0 HETPYAOCIOCOOHOCTH M MHBAJIMAHOCTH, CyJNeOHBIE pe-
LICHHS! O TIPU3HAHUH JIMIIA HEJeeCOCOOHBIM U 00 YCTAHOBJICHMM Haj HUM ONEKH JIMOO moreunTtenbeTBa. K nmumam,
HaXO/SIIMMCSI B OECIIOMOIITHOM COCTOSIHHM, OTHOCSTCS TSDKEJIOOOJBHBIC, MPECTaperble M MaloJeTHHE, JINIA, CTpa-
JIaloNIne ICUXUYECKUMHU PacCTPONCTBAMH, JIMIIAFOLIMMH MX CIIOCOOHOCTH IIPABUIILHO BOCIIPHHUMATH MIPOUCXO/SIIIIEE.
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C 4eMm CBSI3aHO TaKOE€ HECOOTBETCTBHE, U UTO CIIEAYET IIOHUMAThH 0[] «3aBUCHMBIM COCTOSTHUEM» U €HECIIOCOOHO-
CTBIO CaMOCTOSITEIIBHO BOCIIOJIB30BAThCS MPUHAIICKALIMMH TIPaBaMHU», U KaK ATH HOHATHS COOTHOCATCS ¢ Oecrio-
MOIIIHBIM COCTOSIHUEM M MHBIMH IIPHYUHAMH, 110 KOTOPBIM MOTEPIEBIINI HE MOXKET 3alllUTHTH CBOM pasa? Heompe-
JICTIEHHOCTD MOHSATUN «3aBUCHMOE COCTOSHHE», «HMHBIE€ MPUUUHBI, 0 KOTOPHIM IOTEPIEBIINA HE MOXKET 3alllUIIATh
CBOHM TIpaBa W 3aKOHHBIE MHTEPECHD MPEATIONATaeT MPOU3BOIBHOE BMEINATENBCTBO B YACTHYIO JKU3Hb IPaXkIaH, 10~
CKOJIbKY WICHBI CEMbU HaXOJATCS JIPYT OT JIpyra B «3aBUCHMOM COCTOSIHMH», HECTIOCOOHOCTB BOCIIOJIB30BATHCS IPH-
HaJUICKAIMHU [IPaBaMU MOXET OBITh BBI3BaHA HU3KUM OOpa30BaTENbHBIM YPOBHEM, OTCYTCTBHEM HEOOXOIMMBIX
3HaHuil. OnpaBAaHHO NPUMEHEHHE MOHATHUS «3aBUCHMOE COCTOSIHUE» TOJBKO B CIIy4ae HEBO3MOXKHOCTHU MOJONEUHO-
TO B CHIIy HEJI€ECTIOCOOHOCTH WJIM OTPaHWYEHHON [1€eCIIOCOOHOCTH 3alUTUTH CBOM IpaBa MpH HApYyLIEHHH HX OIe-
KyHOM, MONEYUTEIEM, B HHBIX CIIy4asiX CChUIKA HA «3aBUCUMOE COCTOSHUE» MPEJICTABISETCS BECbMa CIIOPHOIA.

ITox 3aBUCHMBIM COCTOSIHHEM CIE€IyeT MOHUMAaTh JUYHYIO, CIyXEOHYIO U JIFOOYI0 MHYIO 3aBUCHMOCTb I1OCTpa-
JIaBIIETO OT OOBHHAEMOTr0, KOTOpas PeaJibHO 3aCTaBiIsieT IMOCTPaAaBIIee JIUIO OI1acaThCs BO3MOXKHOCTH HACTYIIIE-
HUSI 47151 ce0s1 CEphE3HBIX OTPHULIATENBHBIX ITOCIEICTBUH B CiIydae MOAA4YX UM 3asBIEHHS O BO30yxaeHuu nena. Ilo
CMBICITY 3aKOHA K JIMIIaM, HaXOJSIIUMCSI B OECIIOMOIITHOM COCTOSTHHM, MOTYT OBITh OTHECEHBI TSDKEN00OIbHEIE, TIpe-
CTapelnble JIMLA, MaJoJIETHUE JIETH M JIUIA, CTPAAAoOIUe ICUXUYECKUMH PacCTPOMCTBaMH, JIMIMIAIOMUMH HUX CIIO-
COOHOCTH TPaBWJIFHO BOCIIPHHUMATH IpoHcxojsiiee. HbIe NPUYKMHBL, 110 KOTOPHIM JIMIIO HE MOXET 3allUIIaTh
CBOU TIpaBa M 3aKOHHBIE HHTEPECHI, MOTYT COCTOSAThH B OTKa3€ OJIM3KUX POACTBEHHHKOB YMEPILETO MOTEPIEBIIETO OT
3alIUThl €0 MHTEPECOB B paMKax YroJIOBHOTO mpouecca. Ha Hamn B3ria, WHbIE IPUYMHBL, 10 KOTOPBIM JIMIO He-
CIOCOOHO 3aIlMINATh CBOM NPaBa M 3aKOHHBIE MHTEPECH], U KOTOPHIE MOTYT HOBJIEYh 32 cOOOH BO3OYXKICHUE yro-
JIOBHOTO JieJ1a B IOPsAKE MyOINYHOrO OOBUHEHHS, MOTYT OBITh TaK)Ke CBSI3aHBI M C TPYAHOM JKM3HEHHOM CHTyaIH-
i, B KOTOPYIO OHO OBUIO MOCTABJICHO.
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CURRENT PROBLEMS OF PRIVATE PROSECUTION CRIMINAL PROCEEDINGS INITIATION
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The author considers the peculiarities of private prosecution criminal proceedings initiation, the order of application filing to ma-
gistrate, analyzes the requirements to the application form in private prosecution proceedings, and defines the notion of helpless
state, which makes possible private prosecution criminal proceeding initiation in the absence of victim’s application.
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